THE 
| INSURANCE LAW JOURNAL 


ESTABLISHED 1872 


Advance Digest of Full-Text Decisions 
currently reported in the 
CCH INSURANCE LAW REPORTING SERVICE 


Fire and Casualty @ Negligence @ Life, Health and Accident © Automobile 


No. 83 August 1, 1940 


AVIATION RIDER—STATUTORY 
RESTRICTIONS 


The Republic National Life Insurance Company 
sought a writ of mandamus to compel the Director of 
the Department of Insurance of the state of Nebraska, 
and the department itself, to approve an aviation rider 
which said company intended to add to its life insur- 
ance policy forms. The rider provided that in the 
event of the death of the insured resulting “from op- 
erating, or being in or on, or riding in, any kind of 
aircraft, whether as a passenger or otherwise” the 
liability of the insurer would be limited to the amount 
of the reserve less any indebtedness to the company. 


STATUTES CITED 


The statutes of the state of Nebraska provide that 
no life policy shall be contestable after being in force 
for two years, except for non-payment of premiums 
or for violations of the conditions of the policy relative 
to naval and military service in time of war. They 
further provide that after the expiration of the con- 
testable period, the settlement at the maturity of any 
life policy shall not be for a sum less than the face 
value thereof, plus dividend additions and minus in- 
debtedness to the company and deductible premiums. 


COURT’S RULING 


The Nebraska Supreme Court in State ex rel. Re- 
public National Life Insurance Company v. Smrha, 
reported at {[ 501,435, held that the intention of the 
legislature in adopting the statute on incontestability 
was to make the defenses there outlined exclusive, and 
to bar all other defenses. To permit the addition of 
the rider here involved to life policies issued by the 
relator would constitute a clear violation of this statute. 
Under the terms of the policy, no reserve is set up for 
two years, yet the rider attempts to limit the liability 
of the insurer to the amount of the reserve less in- 
debtedness in the event of the insured’s death while 
engaging in aviation. This would relieve the insurer 
of all liability during the contestable period. The court 
holds that the rider fails to state in concise terms the 
exact coverage and that such a rider will not be 
approved. 


Please Route to: 


Printed in U.S. A. 


Published weekly by Commerce Clearing House, Inc., 214 N. Michigan Ave., Chicago, 
Illinois. Subscription Rates: one year. $10; with full text reports and bound volumes, 
$25 per year for each selective unit, except Automobile which is $35 per year; single copy 
of weekly number, 25 cents. Entered as second class matter January 25, 1939, at the 
post office at Chicago, Illinois, under the Act of March 3, 1879, Copyright 1940 by 
Commerce Clearing House, Inc. All rights reserved, 





THE INSURANCE LAW JOURNAL 


August 1, 194 


st ceritstenaeeteinatetatienetnaendn nnn ner inemeemnieeentenanetemeetinan aneneiensnemianatttinadianemmerttemmeneineseante aiaiieineeieetemmnennaemeenettetinenee ee 


% NEGLIGENCE 
(Other than Automobile) 


Right of Married Woman to Recover Expenses Incurred.—The 
trial judge was held to have erred in excluding from the 
proofs expense items paid or contracted to be paid by 
plaintiff, a married woman, for medical attention, domestic 
help, medicine and other similar items. These expenses 
were incurred as the result of injuries sustained by plaintiff 
when she became entangled in a wire on defendant’s prem- 
ises. In view of the statute emancipating women from their 
common law disabilities, plaintiff was entitled to recover 
those expenses which she paid or contracted to pay. (Ful- 
comer v. The Pennsylvania Railroad Co., Pa. Superior Ct.) 

..§ 401,546. 


Fall into Excavation.—Plaintiff, an infant, while riding a tri- 
cycle sustained injury as the result of falling into an 
unguarded and unbarricaded excavation made by defendant. 
The court entered judgment for defendant on the ground 
that plaintiff had failed to show that defendant’s negligence, 
in leaving the excavation unguarded and unbarricaded, was 
the proximate cause of her fall. (Thomas Sullivan v. Wake- 
field Water Company; Ann Marie Sullivan v. Same, R. 1. 
Supreme Ct.).. .§ 401,545. 


Iron Stakes Along Sidewalk.—Jury’s findings that the proba- 
bility of injury arising from the maintenance of iron stakes 
near a sidewalk outweighed their usefulness and that plain- 
tiff who slipped on the icy sidewalk and fell against one 
of said stakes was not contributorily negligent, were held 
to be warranted. (Schaut v. The Borough of St. Marys et al., 
Pa. Superior Ct.)...§ 401,553. 


Deep Hole in Sidewalk.—Defendant city was held liable for 
injuries sustained by plaintiff wife who stepped into a deep 
hole in a sidewalk, in the nighttime, the city having been 
informed of the presence of the hole both by plaintiff's 
husband and by his landlord and having assured said hus- 
band that it would be taken care of immediately. (Bella 
Brickle v. Quinn; Hyman Brickle v. Same, R. I. Supreme Ct.) 

..9 401,554. 


Fall on Stairway to Bridge Approach.—Neither defendant rail- 
road nor defendant city could be held liable for injuries 
sustained by the minor plaintiff who fell while descending 
a stairway to a bridge approach, said bridge having been 
erected over the railroad’s tracks by order and under 
approval of the Public Service Commission. (Pierce, Jr. v. 
New York Central Railroad Co. et al., N. Y. Supreme Ct., 
App. Div.). . .§ 401,549. 


Maintenance of Waterworks.—A city which is duly notified 
of a leak in the water line, although said leak is not in the 
main, but in a lateral service line for which the property 
owner is responsible, may, nevertheless, be liable for damage 
caused thereby if it fails after receiving notice to use due 
care in cutting off the water and thereby averting damage. 
(City of Tallapoosa v. Goebel, Ga. Ct. of App.).. .§ 401,556. 


Ordinance Requiting Lighting of Stairways—The admission 
by the defendant of a city ordinance requiring the lighting 
of stairways in buildings precludes his subsequent objection 
to plaintiff's failure to produce the original ordinance and 
judgment entered by plaintiff who was injured when he 
fell down the unlighted stairway should be affirmed. (Page 
v. Wieland, Recr., Ohio Supreme Ct.). . . 401,550. 


Liability of Landlord Out of Possession.—Plaintiff instituted 
suit to recover damages caused by the collapse of a floor 
board in a bathhouse dressing room. Defendant bank was 
found not liable for the injuries sustained on the ground 
that plaintiff had failed to prove defendant’s negligence under 
rules applicable to landlords out of possession and control of 
the premises. (Maglin et al. v. Peoples City Bank et al., Pa. 
Superior Ct.) .. 401,548. 


Preponderance of Evidence Rule.—In an action by plaintiff to 


recover damages on account of burns sustained while get- 
ting a permanent wave, the court’s instruction on the pre. 
ponderance of evidence rule which told the jury that they 
must satisfy their minds “to a moral and reasonable cer. 
tainty of one side,” constituted reversible error. Those 
words are the equivalent of “beyond a reasonable doubt.” 
(Justice v. Davis, Ga. Ct. of App.)... 401,555. 


Draining of Oil Trap.—The chief engineer on a small boat was 


allowed to recover under the doctrine of comparative negli- 
gence for injuries sustained when a hose customarily used 
for the draining of an oil trap attached to an ammonia receiver 
burst during a draining operation. (Hollinger v. Medina et al, 
Calif. Dist. Ct. of App.). . . 401,551. 


Needle Broken Off During Injection—While a hypodermic 


injection was being administered to plaintiff, the needle 
broke off and two inches of it remained in plaintiff's body, 
The court directed a verdict for defendant on the grounds 
that defendant was not responsible for the negligence of 
the intern who administered the injection, since plaintiff 
had failed to prove that said intern was in defendant's 
employ; secondly, that plaintiff had failed to prove that 
defendant’s treatment after the needle was broken off was 
not in accordance with the standard of physicians practicing 
in that locality. (Hohenthal v. Smith, U. S. Ct. of App, 
D. C.). . . 401,547. 


Malpractice—Sponge Left in Wound.—A physician who left 


a sponge in plaintiff wife’s body after performing a caesarean 
operation had the burden of proving that he had used due 
care, and his contention that he followed the custom of 
physicians in performing this type of operation did not 
rebut the inference of negligence raised by the doctrine of 
res ipsa loquitur. (Key et al. v. Caldwell et al., Calif. Dist. 
Ct. of App.).. .f 401,552. 


(Note: The following digests under this ‘‘Negligence’’ division are 


the same digests as were included in the Insurance Law Journal, 
No. 82, issued July 25, 1940, and are reproduced here to correct para- 
graph numbers.) 


Deleterious Matter in Coca-Cola.—Evidence showing that at 


the time of sale and delivery of a bottle of coca-cola to 
plaintiff, deleterious matter consisting of decomposed pea- 
nuts was contained therein, was found to be sufficient to 
show a violation of the Pure Food Statute. Such violation 
was held to be negligence per se, which required the sub- 
mission of the case to the jury, even though there was no 
other evidence of negligence on the part of defendant. 
(Hobbs v. Carolina Coca-Cola Bottling Company, S. C. Su- 
preme Ct.).. .§ 401,529. 


Fur Coat Damaged.—In a suit brought to recover damages to 


a fur coat, the evidence showed that the coat, in good con- 
dition before cleaning by defendant, became hard and brittle 
in the cleaning process and shrunk so as to be useless to the 
owner. The court entered judgment for plaintiff on the 
ground that it could be properly concluded that defendant 
failed to exercise ordinary care. (Dewis v. Leon, N. J. Su- 


preme Ct.).. . 401,533. 


Dog Allowed to Run at Large.—Plaintiff recovered a judgment 


for injuries sustained as the result of a dog bite, the court 
holding that defendant was guilty of negligence per se in 
violating a statute which prohibited dogs from running at 
large. (Carter v. Sutton, Tenn. Ct. of App.).. . 401,534. 


Doctor’s Liability for Negligence of Fellow Employee.—In an 


action brought by plaintiff to recover damages for injuries 
resulting from an injection in the arm, defendant, a physician 
employed in a medical office, was charged with unprofes- 
sional conduct in having an office attache, whose duties were 
of a non-medical nature, administer the injection. The court 
denied recovery on the ground that defendant, an employee, 
could not be charged with the negligence, if any, of a fellow 
employee. (Rath v. Craddock, Ohio Ct. of App.) { 401,528. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Plaintiff to Tripping of Passenger over Tarpaulin.—In an action brought against defendant contractor, the court held that plaintiff 
while get. in New York, plaintiff was denied recovery for injuries was a mere licensee who entered upon the premises at his 
on the pre. sustained while a passenger on defendant’s ship as the result own risk and to whom no duty was owed except the duty 
y that they of tripping over a tarpaulin spread on the deck but not tied to refrain from inflicting wilful and wanton injury. (Pafford 
onable cer- down. The court held that it was not actionable negligence v. J. A. Jones Construction Co., N. C. Supreme Ct.).. 
ror. Those on the part of defendant to lay the tarpaulin flat on the 7 401,540. 
ble doubt.” deck without weet it —. Finding the ——- of = Protruding Rods.—Defendant, doing concrete work on a build- 
fendant's en i su arene to oe submission od ing in the process of construction, had permitted reinforcing 
ib the case ey e wen - et cake as ae ores een rods in the walls to project beyond the surface of the wall. 
oe by ae . - i ©) om aot 835 enerate Iransatlantique, This was necessary to support added construction. The 
ative negli- U.S. C. C. A., 2nd C.). . 1 401,535. court denied plaintiff, a pipe fitter engaged in doing work on 


narily used 
nia receiver 
‘edina et al, 


Crossing Watchman Killed.—Plaintiff’s husband, a railroad 
crossing watchman, was killed by a switching engine being 
backed over the crossing as he was warning travelers on 
the highway of the approach of a passenger train from the 


opposite direction. The court held that plaintiff’s petition 


the same building, a recovery for injuries sustained as the 
result of stumbling over the protruding rods, on the ground 
that he failed to establish any negligence on the part of 
defendant, and for the further reason that plaintiff was 
guilty of contributory negligence in failing to see the rods, 


'y Podermic hich undoubtedly would have b had plaintiff 
; howed actionable negligence on the part of defendant, and which undoubtedly wow ave been seen had plaint 

tis rea therefore demurrers ‘aairenned to the petition were erro- looked. (Trnka v. Guthrie, Marsch & Peterson, U. S. Dist. 
1e grounds neously sustained. Furthermore, it could not be said as Ct., W. D., Pa.).. . 401,537. 
rligence of a matter of law that the deceased was not in the exercise of Timber Dropped from Parapet of Building—Defendant was 
e plaintiff ordinary care for his own safety. (Bryant v. Atlantic Coast found not to be liable in a suit brought to recover damages 
lefendant’s Line Railroad Co. et al., Ga. Ct. of App.).. .] 401,542. for injanien ee when a pices of timber fell from the 
rov : arapet of a building onto plaintiff, the court finding that a 
~ off = Last Clear ene ee Dare was no competent “a chia atta slipped cad adcnial the timber was aut pated 
practicing showing that plaintiff's intestate was lying down on the by the employees of defendant who were working on a 

of A tracks of defendant railroad at the time he was struck by roof at the time of plaintiff’s injury. (Blair v. Acme Roofing 
; PP. one of defendant’s trains, it was held error for the trial Co., Tenn. Ct. of App.).. .1 401,539 

court to submit the case to the jury under the doctrine of ace eee Ae me os 

. who left last clear chance. (George, Admx. v. Winston-Salem South- Renting of Unsafe Premises.—In a suit brought to recover 
caesarean bound Railway Co., N. C. Supreme Ct.).. . 401,530. damages for injuries sustained when a part of the flooring 
used due i y a i in a cleaning establishment gave way under plaintiff’s weight, 
custom of Dependency upon Unmarried Sister.—Where plaintiff's in- defendant landlord was found liable, the court holding that 
n did not testate was struck and fatally injured by defendant’s train, a landlord impliedly warrants that the leased premises are 
talon al the court held that evidence showing that said intestate in good repair at the time they are leased, and if a person 
‘alif. Dist lived, during various periods of the year, at the homes of rightfully on the premises is injured by a latent defect in 


her married sisters and brothers, performing household duties 
and receiving food, clothes, and lodging which were less 
than the value of these services, authorized a finding that 
the sisters and brothers were dependent upon the intestate 


the premises which was in existence at the time of the lease, 
the landlord is liable if the injured party could not have 
avoided the injury by the exercise of ordinary care. (Wilson 
v. Elijah A. Brown Co. and Vice Versa, Ga. Ct. of App.).. 


—— o and suffered pecuniary loss by reason of her death. (Wilson, J 401,541. 
nan Gas Admr. v. Pollard, Recr., Ga. Ct. of App.). . .| 401,536. Sheriff’s Liability for Death of Prisoner.—Defendant sheriff 
Unlighted Service Entrance.—Plaintiffs attempted to enter de- was found not liable in a suit brought to recover damages 
fendant’s premises through an unlighted service entrance for the death of plaintiff’s son. The deceased was a prisoner 
g that at which had the words “Keep Out” printed on the door. They in a county jail and suffocated to death when a mattress 
‘a-cola to sustained the injuries when they fell down the cellar steps in the run-around of the jail caught fire, the smoke causing 
osed pea- as they entered. A judgment entered for plaintiffs was re- the prisoner to suffocate to death in his cell. The evidence 
fficient to versed on the ground that the owner of the premises ex- sustained the jury’s findings that defendant was not negli- 
violation tended no implied invitation to enter by this service entrance gent in any respect and that the prisoner failed to exercise 
the sub- and, therefore, owed no duty to plaintiffs except to refrain ordinary care for his own safety. (Baker v. Walston et al., 
Cea from causing wilful injury. (Carr et al. v. Hagerich, N. J. Tex. Ct. of Civ. App.). . . 401,544. 
SC. Su. Supreme Ct.)... 401,531. Alleged Assault by Police Officer.—Plaintiff was ejected from 
Business Visitor Injured.—Plaintiff, while visiting defendant’s a room where a basketball game was in progress when he 
premises for the purpose of picking up type, was injured failed to heed defendant police officer’s warning to refrain 
mages to when he attempted to open a door with a glass panel leading from encroaching on the playing floor. As he was being 
rood con- to a back office. Plaintiff testified that the glass pane came led down the stairs by defendant, plaintiff fell and broke 
nd brittle down and cut his right hand. The court, stating that the his ankle. A’ judgment entered for plaintiff was reversed on 
ess to the proprietor of a business office is not an insurer of the safety the ground that the trial court erred in charging the jury, 
f on the of visitors but is liable only for known defects or defects as a matter of law, that the authority of defendant to re- 
lefendant which have existed for so long a time that by the exercise strain the boy ended immediately on their leaving the room 
N. J. Su- of reasonable care could have been discovered, reversed a where the game was in progress, and that from then on what 
judgment entered for plaintiff on the ground that defend- the officer did was unlawful. (Springer v. Barnes; Amacher 
} ant’s want of care had not been established. (Pepp v. Pat- v. Same, Me. Supreme Jud. Ct.). . 401,543. 
judgment rick, N. J. Supreme Ct.). . 401,532. 
the court a LIFE oe 
per se in Fall Caused by Slipping on Rug.—A judgment entered for 
inning at plaintiff, in a suit brought to recover damages for injuries Suspension of Insurance Certificate.—Insured, whose certificate 
1,534. sustained as the result of slipping on a rug lying on a waxed in fraternal benefit society was suspended because of her 
floor, was reversed on appeal for the reason that the special violation of company’s by-laws, was held not entitled to 
e—In an answers returned by the jury were not only inconsistent recover premiums paid. (Rak v. Grand Carniolian Slovenian 
es = Se genes verdict but were so plainly se Catholic Union, Pa. Superior Ct.) . .] 501,432. 
physiciat with each other, on vital issues, that no judgment coulc Cc : ae mm 
2g . ’ ; : ~ ounsel Fees in Interpleader—An insurance company which 
a ore a =. (McGuire v. McGuire, Kan. Supreme filed an interpleader action asking the court to determine 
‘he court : aoe which of two rival claimants was entitled to the proceeds 
mployee, Licensees.—Plaintiff entered a building under construction for of a policy upon which the insurer admitted liability was 
a fellow the purpose of inspecting plastering material sold by him not entitled to have its counsel’s fees deducted from the 
| 401,528. to a subcontractor who was doing the plastering. While amount paid by it into court. (Metropolitan Life Insurance 


there he fell down an open elevator shaft. In a suit brought 


Company v. Doty et al., Pa. Superior Ct.).. .7 501,433. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Sanity of Juror.—Contention of defendant, after verdict had 
been returned in favor of plaintiff in action to recover double 
indemnity benefits on account of the accidental death of 
the insured, that one of jurors was insane and that verdict 
should be set aside was held to be unsupported by evidence. 
(Iverson v. Prudential Ins. Co. of America, N. J. Supreme 
Ct.).. .¥ 501,434. 


Excessive Use of Alcohol.—Questions as to whether or not 
the insured used alcohol to excess and as to whether or 
not her death resulted from the excessive use of alcohol 
were properly left to the determination of the jury under 
the evidence introduced. (Gardocki v. Polish Natl. Alliance 
of the U. S., Pa. Superior Ct.).. .§ 501,436. 


Health of Insured—Misrepresentation.—After plaintiff was 
allowed to introduce evidence regarding matters not con- 
tained within her pleading, defendant was properly allowed 
to introduce evidence in defense of such matters and to 
show the fraudulent misrepresentations made by plaintiff 
in regard to the condition of her son’s health at the time 
the policy on his life was issued. (Albert, Admx. v. Home 


Life Ins. Co., Pa. Superior Ct.).. .§ 501,437. 


Suicide—Fal! from Window.—After the insured’s wife had 
fallen to the ground from a hotel window in Mattoon, II1., 
in an attempt to scare her husband who was abusive and 
very drunk, he leaned out the window and seemed to “edge 
himself over the sill” and fell head forward. The court 
found from the evidence that his death was due to self- 
destruction. (Lincoln Petroleum Company v. New York Life 
Ins. Co., U. S. C. C. A., 7th C.).. ¥ 501,438. 


Death Benefits under Group Policy.—Under a policy which 
provided for death benefits in the event that due proof of 
death be given during the continuance of the policy, the 
beneficiaries of certificate holders who died subsequent to 
the cancellation of the master policy could not recover said 
death benefits. (Washington National Ins. Co. v. Ollie and 
Conway, Ark. Supreme Ct.). . .§ 501,439. 


Waiver of Forfeiture—The retention for fifty-one days of 
notes executed and sent to an insurer in payment of an 
annual premium was held to amount to a waiver by the 
insurer of the provision as to forfeiture for non-payment 
of premiums. (State Life Ins. Co., etc. v. Lankford et al., 
Ga. Ct. of App.). . .§ 501,440. 


Payment of Premiums.—Evidence held insufficient to substan- 
tiate plaintiff’s claim that insurance agent had accepted 
late premiums after expiration of grace period and had 
dated the same back when making entries in the premium 
receipt book. (Gulf Life Ins. Co. v. Yearta, Ga. Ct. of App.) 

q 501,441. 


Set-off Claimed by Insurer.—An insurer which had purchased 
bonds of a hospital, said bonds being personally guaranteed 
by a doctor on whose life three policies had been issued by 
said insurer, was held not entitled to set off the amount due 
under the policies after the death of the doctor either as 
against the hospital or the estate of the guarantor of the 
bonds. (John Bouchard & Sons’ Company et al. v. Nashville 


Protestant Hospital, Tenn. Ct. of App.)...§ 501,442. 

War Risk Policy—Statute of Limitations.—Action brought on 
war risk policy in 1939, the insured having been killed in 
action in 1918, was held to be outlawed by the six year 
statute of limitations, the right of action having accrued in 
1918. (Bono v. United States of America, U. S. C. C. A., 2nd 
C.)...¥ 501,443. 


Evidence of Death.—Evidence tending to show that the insured 
disappeared from his home in 1928 and that his description 
given by his wife tallied with that of a dead body which 
was found on a prairie in 1933 and exhumed in 1937 was 
held sufficient to warrant a verdict in favor of plaintiff who 
was the beneficiary under an insurance certificate issued by 
defendant. (Watson v. Modern Woodmen of America, S. D. 
Supreme Ct.)...§ 501,444. 
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*% AUTOMOBILE 


Assured Clear Distance Ahead.—Failure of a motorist to keep 
his car under such control while driving through a fog as 
to be unable to stop within the assured clear distance ahead 
amounts to such negligence as will preclude his recovery 
for damages sustained when he collided with the rear of 
a car that was stopped on the highway. (Lauerman et al. v. 
Strickler; Same v. Same, Pa. Superior Ct.)...§ 703,114. 


Cancellation of Policy.— Where defendant insurer sought the can- 
cellation of a policy on the ground that it had been procured 
by fraud, the court refused to dismiss the bill, holding that 
in cases of fraud where the law and equity courts have 
concurrent jurisdiction, jurisdiction is ordinarily recognized 
by the court whose jurisdiction is first invoked. (American 
Motorists Insurance Company et al. v. Clancy et al., N. J. 
Chancery Ct.)...§ 703,117. 


Insurer’s Liability for Collision.—Plaintiff, a corporation which 
had acquired the vendor’s interest in a conditional sales 
contract of an automobile, insured said automobile against 
specified perils, including collision. The insured car was 
taken out of the state, unknown to plaintiff, and was involved 
in a collision. It later came into the hands of a bona fide 
purchaser who rebuilt the car. The court held, in a suit 
brought on the policy, that plaintiff sustained direct loss 
or damage within the meaning of the policy, notwithstand- 
ing the improvements made on the car. (Midland Loan 
Finance Co. v. Security Insurance Co. of New Haven, Conn., 
Minn. Supreme Ct.).. .§/ 703,121. 


Backing and “Jack Knifing” of Truck and Trailer.—In front 
of plaintiff's stationary bus, defendant backed and “jack 
knifed” its truck and trailer into a parking lot in such a 
manner as to block approaching traffic. A negligently driven 
truck, attempted to pass between plaintiff’s and defendant’s 
vehicles and collided with the bus. Since two negligent acts 
may concurrently contribute to and constitute the proximate 
cause of an injury, it was held error for the court to dismiss 
plaintiff’s action against the owner of the truck and trailer. 
(Brady v. Freuhauf Trailer Co. et al., Ga. Ct. of App.)... 
{ 703,130. 


Falling from Trailer—A judgment in favor of plaintiff for 
damages for personal injuries sustained when, as he alighted 
from a trailer, the truck pulling the trailer and driven by de- 
fendant ran over him, was reversed for the reason that no 
negligence on the part of defendant was shown and for the 
further reason that evidence of defendant’s agreement to 
pay hospital expenses was erroneously permitted in evi- 


dence. (Babcock v. Flowers, Fla. Supreme Ct.)... 703,135. 


Family Purpose Doctrine——Upon a ruling by the Supreme 
Court to the effect that, under the family purpose doctrine, 
a married woman, owning a car in her own name, may be 
held responsible for injuries to a third person as a result 
of the negligent operation of vehicle by a person driving 
under the direction of her husband, but without her express 
consent, it was held that an injured person had set forth 
a good cause of action against such an automobile owner. 


(Golden v. Medford, Ga. Ct. of App.)...9 703,131. 


Respondeat Superior.—Plaintiff sought to recover damages 
for the death of her son caused by the negligent operation 
of an automobile by a salesman employed by defendant 
automobile sales agency. The court held that a judgment 
of nonsuit entered against plaintiff was erroneous for the 
reason that the evidence authorized a finding that the sales- 
man was a servant of the sales agency, since said agency 
retained the right to control and direct his work, and that 
the salesman was acting within the scope of his employment 
at the time of the accident. (Nichols v. Hight Motor Co., 
Ga. Ct. of App.) ..§ 703,116. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 
Employer-Employee Relationship.—The trial court found that, 


Photograph of Decedent.—In a suit brought to recover dam- 
ages for the wrongful death of a guest through the negli- 


at the time of the accident in which plaintiff was injured, 
defendants’ chauffeur was not using their car within the 
scope of his employment. Affidavits contrary to such hold- 
ing were introduced by plaintiffs and the trial court granted 
their motion for a new trial on the ground of newly dis- 
covered evidence; the appeal court, after analyzing the 
allegations in the affidavits was unable to find any abuse 
of discretion. (Dasso et al. v. Bradbury et al., Cal. Dist. Ct. 
of App.).. .§ 703,126. 


Master-Servant Relationship.—Defendant was held responsible 


for the property damage caused by an incompetent person 
whom his regular driver had permitted to drive his car, 
knowing that said incompetent had never driven a car 
before. (White v. Bert Cumby Funeral Home et al., Tenn. 
Ct. of App.).. . 703,132. 


Municipality’s Liability—A judgment entered against defend- 


ant township in a suit brought to recover damages for 
injuries suffered by the minor plaintiff while riding on a 
bicycle was reversed, the court holding that the proximate 
cause of the injuries was the negligent and reckless mis- 
conduct of the driver of the automobile which struck the 
bicycle, and not defendant’s failure to fill up a depression 
in the street on which the parties were traveling. (Pilvelis 
et al. v. Township of Plains et al., Pa. Superior Ct.) 

7 703,118. 


Railroad Crossing Collision.—In a suit brought by plaintiffs to 


recover for the death of their decedent, who was killed when 
his car was struck by a train at a crossing familiar to him, 
the appeal court reversed a ruling of nonsuit for the reason 
that, although decedent was contributorily negligent as a 
matter of law, the issue of the applicability of the doctrine 
of last clear chance should have been submitted to a jury. 
(Argo et al. v. Southern Pacific Co. et al., Cal. Dist. Ct. of 
App.).. .§ 703,124. 


Collision with Standing Train.—Plaintiff’s suit to recover for 


the death of her decedent who was killed when the truck 
in which he was riding as a guest collided with a standing 
train was dismissed, the court holding that the truck driver 
was guilty of contributory negligence as a matter of law, 
that decedent did not exercise due care for his own safety 
and that no actionable negligence on the part of the railroad 
was shown. (Fischer, Admx. v. Megan, Trustee, Neb. Su- 
preme Ct.).. . 703,125. 


Negative Evidence.—In a suit brought to recover damages for 


the death of two persons in a railroad crossing collision, 
it was held error for the trial court to instruct the jury 
that plaintiff's evidence was negative and weak because evi- 
dence cannot be said to be unworthy of belief simply 
because it is negative. (Carruthers, Jr., Admr. of H. L. Bur- 
roughs v. Atlantic & Yadkin Railway Co.; Carruthers, Jr., 
Admr. of L. Burroughs v. Same, N. C. Supreme Ct.) 

1 703,128. 


Collision at Railroad Crossing.—Plaintiff was injured when his 


automobile was struck by a train that came around a curve 
and upon a crossing without warning and at a high rate of 
speed. Whether the railroad’s negligence or negligence of 
plaintiff was the proximate cause of the collision was a 
question for the determination of the jury and its verdict 
in favor of plaintiff was upheld. (Western & Atlantic Rail- 
road v. Mathis, Ga. Ct. of App.)... 703,129. 


Mule Struck by Truck.—In a suit brought by plaintiff to re- 


cover damages for the death of a mule that was struck by 
defendant’s bus, it was necessary to order a new trial after 
a jury verdict for plaintiff, for the reason that the court 
had charged that plaintiff could recover if defendant was 
negligent without regard for plaintiff’s negligence in the 
premises. (Benton Rapid Express, Inc. v. Sammons, Ga. Ct. 
of App.).. .§ 703,133. 


gence of her host, it was not error to allow plaintiff to 
introduce in evidence the photograph of decedent, who was 
a pretty girl because said picture was some evidence as to 
the kind of girl she was, which fact was material to a 
determination of the pecuniary loss to her parents. Litiga- 
tion arose in Vermont. (Drinon, Admx. v. Wilson, VU. S. 


C. C. A., 2nd C.)...9 703,1%. 


Child Injured After Alighting from Bus.—Plaintiff, as admin- 


istrator, recovered a judgment in a suit brought to recover 
damages caused by the death of his intestate, a minor, who 
was fatally injured as the result of being struck by an 
approaching automobile after being discharged from a 
school bus. The court held that both the driver of the 
school bus and the driver of the car that struck the child 
were negligent, and that the negligence of each was the 
proximate cause of the child’s death. (Krametbauer v. Mc- 


Donald et al., Same v. Sumner, N. M. Supreme Ct.) 
§ 703,119. 


Contributory Negligence of Injured Pedestrian.—A pedestrian 


was injured when, as she was rapidly crossing the street 
at other than the crosswalk, she was struck by the right 
fender of the truck which came up along the farthest side 
of a car which had stopped to permit her to cross. Those 
responsible for the operation of the truck were not held 
responsible for her injuries, the court finding that the proxi- 
mate cause of the accident was her contributory negligence. 
(Hansen et al. v. Steele et al., Calif. Dist. Ct. of App.)... 
q 703,127. 


Door Opened While Car in Motion.—Judgment of the lower 


court finding that none of four defendants who were the 
passengers in a car which, with a door open, approached 
the corner where plaintiff was standing and thereby struck 
and injured plaintiff was affirmed as to all except the de- 
fendant who was responsible for the opening of the:door. 
(Landers v. Overaker et al., Tex. Ct. of Civ. App.)... 
q 703,138. 


Status of Injured Automobile Occupant.—Plaintiff was injured 


through the negligent operation of the automobile in which 
she was riding and which was owned by defendant. She 
was denied recovery because she was unable to show pay- 
ment for her transportation in defendant’s automobile and, 
hence, was only a guest. (Fuller v. Tucker, Wash. Supreme 


Ct.).. .7 703,123. 


Collision Between Automobile and Motorcycle—In a suit 


brought to recover damages arising out of a collision be- 
tween a motorcycle operated by the minor plaintiff and an 
automobile driven by defendant, defendant contended that 
plaintiff was guilty of contributory negligence in driving 
past a schoolhouse located on a corner of the intersection 
where the accident occurred, at a speed in excess of that 
permitted by statute. The court held that, unless this speed 
was shown to have been the proximate cause of the accident 
between plaintiff and defendant, there was no merit in de- 
fendant’s contention. (Seymour Ross v. Reigelman; Ross 
et al. v. Same, Pa. Superior Ct.)...{ 703,115. 


Collision Resulting from U-Turn.—Plaintiff, a taxicab passen- 


ger, was injured as the result of a collision between the 
taxicab in which she was riding and an automobile driven 
by one of the defendants. The accident occurred when 
defendant negligently attempted to make a U-turn as the 
cars were about to pass each other. The court held that 
the question was properly submitted to the jury on the 
issue of damages only, since there was no evidence of 
negligence on the part of either plaintiff or the driver of 


the taxicab. (Braun v. Martin et al., N. D. Supreme Ct.) 
q 703,120. 


Wrong Side of Road.—After finding that at the time of the 


opposing traffic collision between plaintiff’s truck and de- 
fendant’s car, plaintiff was on the right side of the road 
and defendant was on the wrong and that the proximate 
cause of the collision was the negligence of both parties. 
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AUTOMOBILE—Continued 


the trial judge entered judgment for plaintiff and this judg- 
ment was affirmed. The conclusion as to plaintiff's negli- 
gence and proximate cause was erroneous because it was 
not based upon any fact. (Korkmas v. Ham, Tex. Ct. of Civ. 


App.) .. 1 703,137. 


Parking on Wrong Side of Road.—Defendant parked her car 


on the wrong side of the road with her headlights burning 
in the direction of approaching traffic. One Tiernan ap- 
proached as another vehicle came from the opposite direc- 
tion, was blinded by lights and swung his car to the 
right, passing to the left of the parked car and striking a 
pedestrian. The pedestrian and Tiernan recovered judg- 
ments against the operator of the parked vehicle. (LaRue v. 
Tiernan et al.; Tiernan v. Borrman et al., N. Y. Supreme Ct., 
App. Div.).. § 703,122. 


Truck Parked Without Lights.—Jury’s finding that defendant's 


negligence in parking its truck three feet from the curb, 
at nighttime, without lights or flares of any kind was the 
proximate cause of a collision between plaintiff's truck and 
said parked truck was affirmed. (North East Texas Motor 
Lines, Inc. v. Hodges, Tex. Ct. of Civ. App.) . 703,136. 


August 1, 1949 


Collision Between Automobile and Street Car.—Plaintiffs were 


denied recovery for personal injuries and property damage 
sustained when their car was struck by a street car after it 
became stalled on a private driveway at a point where it 
intersected the corporate defendant’s right of way which was 
not used by the general traveling public. The jury by its 
verdict found them guilty of such contributory negligence 
as would bar their recovery. (Henry Hemmer v. The Tennes- 
see Electric Power Co. et al.; Delmas Hemmer v. Same, Tenn. 
Ct. of App.). . .¥ 703,139. 


Service on Nonresidents.—Service on nonresident insurance 


company and individual assured by the marshal of the 
eastern federal district of Louisiana was held sufficient to 
give the western district court jurisdiction over said de- 
fendants under the statutes of the state whereby nonresident 
corporations and individuals consent to service through the 
Secretary of the State. (Williams et al. v. James et al., U.S, 
Dist. Ct., W. D., La.). . .§ 703,140. 


Automobile Driven into Train.—Plaintiffs’ decedent was killed 


when he drove his car at a speed of sixty miles per hour into 
a train at a crossing with which he was familiar and at 
which he had a long and unobstructed view of the tracks, 
The train engineer did all he could to avoid the accident and 
plaintiffs were denied recovery for the death‘of said motorist. 
(Edwards et al. v. Atlanta, Birmingham & Coast R. Co., Ga. 
Ct. of App.).. § 703,141. 
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